STATE OF HAWAI |
BEFORE ARBI TRATOR LOU S M CHAEL CHI NG ESQ

In the Matter of the Gi evance of .....

Arbitrati on Between:

UNI TED PUBLI C WORKERS, AFSCMVE,

LOCAL 646, AFL-C O ARBI TRATOR' S DECI SI ON

Uni on, and
and FI NAL AWARD

STATE OF HAWAI I, Departnent of
PUBLI C SAFETY, .....

Enpl oyer .

N N N N N N N N N N N N N N N N

LOU S M CHAEL CHI NG ARBI TRATOR

The United Public Wrkers, AFSCME, Local 646 ("Union")
chal | enges the term nation of the Gievant, Adult Corrections
Oficer (“ACO) ..... , effective the close of business ..... , by
t he Enpl oyer, the State of Hawaii, Departnent of Public Safety,
..... , (sonmetinmes referred to here as “PSD’), in accordance with
Title 14, Admnistrative Rules, State of Hawaii Personnel Rules,

Section 14-14-14(a)(2).



| ssues.

The Uni on contends that the Enployer's term nation of
Grievant pursuant to Admi nistrative Rule Section 14-14-14(a)(2)
violate section 11.01 of the Unit 10 collective bargaining
agreenent between the Union and the State of Hawaii, and that the
Enmpl oyer nust nust follow the bargai ned-for and negoti at ed
contractual provision--Section 11. The Enpl oyer responds that
the Gievant was not disciplined, but even if the Gievant's
termnation is viewed as discipline, the discipline was for just

and proper cause. The specific issues to be addressed are:

1. Was the Gievant's term nation pursuant to
Adm ni strative Rule Section 14-14-14(a)(2) on ..... a violation
of the contract?

2. If so, what is the appropriate renmedy?

1. Backgr ound

A. Facts.
The Gievant began work as an ACOin ...... Just a few
months later, on ..... , as ..... was entering a cell to take ice

to an inmate, the cell door closed on her neck and head, causing
head, neck and back injuries. The undisputed facts are

essentially that Gievant had sustained an industrial rel ated



injury which resulted in |l engthy periods of disability and
recurrent absences. The treatnent for that injury required a
psychol ogi st and a physi ci an.

There are sone disputed facts, however, essentially, on or
about Cctober 17, 1997, the Gievant failed to report to work.
Shortly thereafter, the Gievant was contacted first by tel ephone
and then in witing over the next couple of weeks by ..... , Chi ef
of Security, and the Warden at ..... , Who inquired as to
Gievant's intentions to return to work. The Gievant had
al ready exhausted her sick | eave and vacation | eave and was on
unaut hori zed | eave w thout pay status. The G evant inforned
themthat she intended to return to work. However, according to
the Chief of Security, the Gievant did not return to work on two
separate dates stated to himby Gievant. As of Decenber 17,
1997, the Gievant still had not shown up for work, and so the
War den recommended to the Departnental Director that the Gievant
be term nated. On Decenber 8, 1997, the Gievant was notified
that she would be term nated effective the close of business
Decenber 23, 1997 and she was offered the opportunity to respond
at a neeting with ..... on Decenber 19, 1997. The Gievant's
Uni on representative asked that the Decenber 19, 1997 neeting
be postponed for the benefit of the Gievant. The pre-
term nation hearing was hel d on Decenber 22, 1997.

As a result of the Decenber 22, 1997 hearing, the Enployer
post poned the Gievant's termnation in order to allow her tine
to submt docunmentation of her clainmed incapacity to work. On

January 5, 1998, ..... wote to the Grievant rem nding the



Gievant to forward the needed nedi cal docunentation. On January
21, 1998, the Gievant forwarded a note dated Decenber 23, 1997,
fromDr. ..... , Ph.D., that stated that the Gievant had been
psychol ogically disabled in regard to her job since Cctober 15,
1997. In a letter dated January 22, 1998, ..... asked for
additional information frombDr. ...... Dr. ..... replied in a

|l etter dated February 2, 1998, that he had seen the Gievant from
August 1995 to Decenber 1995, again for one session on August 22,
1996, from April 23, 1997 to July 25, 1997, and finally, from
Decenber 1, 1997 to January 7, 1998. Dr. ..... had not seen the
Gievant between July 25, 1997, and Decenber 1, 1997. 1In a
letter dated ..... , the Giievant was inforned that she was

term nated effective ......

B. Procedural History.

The Grievant, an Adult Corrections Oficer (“ACO) enployed at
the ..... , Departnent of Public Safety (“PSD’), was term nated
fromenpl oynent on ..... pursuant to Title 14, Adm nistrative
Rul e, Section 14-14-14 (a) (2), because she failed to report to
work for nore than fourteen days and did not provide satisfactory
reasons within those fourteen days.

The Gievant filed a step 2 grievance on March 6, 1998
all eging violations of the Unit 10 Coll ective Bargaining
Agreenent (“CBA’). The Departnent denied the grievance in a step

2 letter dated April 7, 1998.



The Grievant submtted a step 3 appeal letter dated March
25, 1998. The grievance was denied in a step 3 response dated
April 15, 1998. The Union requested arbitration by letter dated
April 30, 1998.

A hearing in this arbitration was held on June 26, 1998.
The parties were ably and well represented by David M Hagi no,
Esq., for the Gievant and Union, and Janes Hal vorson, Esq. for
the Enpl oyer. The Enployer called as its witnesses ..... s e :
and ...... The Union called the Gievant and ...... After
filing of closing nmenoranda, the award is filed within the tine

fixed by agreenent of the parties.

[11. Positions of the Parti es.

A. Union's Position.

The Union asserts that the Enployer should have followed the
bar gai ned-for and negoti ated contractual provision--Section 11
That the Enpl oyer has chosen to maintain a disciplinary approach
based upon a unilateral action which conflicts with Section 11 of
the contract. The Union contends that the Enpl oyer's unil ateral
change in the disciplinary procedure in this case cannot be
permtted to stand. An enployer may be disciplined, but it
shoul d be in conjunction with a progressive discipline policy.
In that case, Gievant woul d have been permtted two hearings.

This Gievant should have been given a witten warning or, at



nmost, a small suspension for the current offense. 1In the
alternative, Gievant could have been placed on a sick | eave

abuse program

B. Enpl oyer's Position.

The Enpl oyer asserts that the Gievant was not disciplined.
The Gievant was term nated because she had not reported to work
for fourteen days and she failed to provide satisfactory reasons
to the appointing authority within those fourteen days as
prescribed in Section 14-14-14 of the State Personnel Rules.
Further, even if the Giievant’s termnation is viewed as

discipline, the discipline was for just and proper cause.

I V. Analysis

A.  THE GRIEVANT’ S TERM NATI ON PURSUANT TO ADM NI STRATI VE
RULE SECTI ON 14-14-14(a)(2) ON ..... WAS NOT A VI OLATI ON
OF THE UNIT 10 COLLECTI VE BARGAI NI NG AGREENMENT.
FURTHER, EVEN | F THE GRI EVANT’ S TERM NATI ON |'S VI EVED AS
DI SCI PLI NE, THE EMPLOYER DI D FULLY COMPLY W TH THE
LETTER AND SPIRI T OF THE UNI T 10 COLLECTI VE BARGAI NI NG
AGREENMENT.

The Enpl oyer called as witnesses, ..... s e , and ......
Each of the aforenentioned w tnesses' testinonies were found to

be credible. The Union called as witnesses, the Gievant and

..... , and it introduced evidence fromDr. ....., Ph.D



The Enpl oyer strictly conplied wth the requirenents
provided in the Adm nistrative Rules, Section 14-14-14 (a) (2) in
termnating Gievant. Further, the Enployer took additional
steps to provide the Gievant with the opportunity to respond to
t he charges against her during the investigation. She was given
the opportunity to appear at a pre-term nation hearing where she
was able to present matters on her own behalf. Finally, the
Gievant was afforded the opportunity to contest her dismssal at

steps 2 and 3 of the grievance process to this arbitration.

B. THE GRIEVANT' S KNOWN EXI STI NG DEPRESSI VE MENTAL
CONDI TI ON LI KELY CONTRI BUTED TO HER FAI LURE I N
MAI NTAI NI NG CONTI NUQUS PSYCHOLOG CAL COUNSELI NG AND
CONTRI BUTED TO HER FAI LURE | N FULFI LLI NG HER
RESPONSI BI LI TI ES TO HER EMPLOYER I N REPORTI NG TO WORK

One fact that remained very clear here was that prior to
Cctober 17, 1997, the Gievant was experiencing a nental
depressive condition which required her to be seen by a
psychol ogist, Dr. ..... , Ph.D. The Enpl oyer was well aware of
the Gievant's physical and psychol ogical condition prior to
Cctober 17, 1997. The etiology of the Gievant's depression is
not an issue here, but the result of the, Gievant's depression
caused her to exercise very poor judgnment in dealing wth her
enpl oyer, supervisor, coworkers, job attendance, and foll ow up
conpliance with her psychol ogi cal appointnents. It is also very
clear fromthe Gievant's conduct that she herself probably was
not sure whether she wanted to continue her enploynent under her

then current enploynent condition, to wit, an adverse worKking



envi ronnent created by co-workers and supervisors. However, it
seens reasonable here that the Gievant still wished to work as
an ACO as evidenced by her statenent to her supervisor that she
intended to return to her job.

This arbitrator fully agrees wth the Enployer that an
arbitrator should not substitute his own judgnent as to the
appropriate disciplinary action for that of the enpl oyer absent
conpel ling evidence that the enployer has abused its discretion.
Initially, it appeared reasonable that the Enpl oyer was not
satisfied with Dr. ..... opinion that the Gievant was
psychol ogi cal ly di sabl ed from OQct ober 15, 1997, since Dr. .....
had not seen the Gievant between July 25, 1997 and Decenber 1,
1997. However, under the circunstances, the Enpl oyer was well
aware of the Gievant's physical and psychol ogi cal condition
whi ch had resulted in recurrent extended periods of disability
and absences prior to October 17, 1997. The Enpl oyer appeared
nore concerned that the Gievant had not been seen by Dr. .....
or any other nedical provider during said absence peri od.
However, the Enployer was unreasonable given the Gievant's
extensi ve nedi cal history known to the Enpl oyer to concl ude that
the Grievant did not continue to experience a physical and/or
psychol ogi cal condition which may have inpaired the Gievant's
ability to return to work. To the contrary, it appeared that the
Grievant continued to experience a depressive nental condition
t hroughout said rel evant period which clearly conprom sed the

Grievant's judgnent.



Clearly, this is not a case where an enpl oyee sinply does
not report to work for fourteen days, and his or her enployer is
unawar e of any reason for the absence. This is a case where an
i ndividual is shown to be experiencing an ongoi ng depressive
mental condition, who fails to keep her nedical appointnents with
her psychol ogist, and is term nated on the basis that her
psychol ogi st rendered an opi ni on excusi ng her absence during a
period of time when she had not been seen by any nedi cal
provider. Plainly stated, Gievant was not seen by a nedi cal
provi der during her unexcused absence, but she neverthel ess
continued to experience a depressive nental condition which
likely affected her judgment and contributed to her failure to
mai nt ai n conti nuous psychol ogi cal counsel i ng.

Therefore, while the Gievant did not report for work after
Cctober 17, 1997, under the special circunstances here, the
Enmpl oyer was al ready aware of physical and/or psychol ogi cal
reasons whi ch woul d have satisfied excusing her absence under
Title 14, Admnistrative Rules, Section 14-14-14(a)(2).
Accordingly, termnation under Article 11 of the Collective
Bar gai ni ng Agreenent al so appears unreasonable in |ight of al
the aforenmentioned facts and circunstances. However, this
deci sion should not in any way be construed to place the burden
upon the enployer to discover the reason(s) behind an enpl oyee's
absence in any future term nation case, and/or notw thstandi ng
any applicable law, rule or contract terns.

However, the Gievant's exercise of poor judgnent in

carrying out her responsibilities to her enployer is not condoned



or excused here. Her own action or lack of action in 1997
resulted in her termnation and absence fromher job for nearly
two years which she wll not receive conpensation for and which

has resulted in untold hardshi ps upon herself and her famly.

V. Final Award.

The Arbitrator recognizes that the Enpl oyer has acted in
good faith. However, the Gievant will be reinstated for all the

af orenent i oned reasons.

NOW THEREFORE | T | S ADJUDI CATED, DECLARED AND CORDERED t hat

1. The grievance of the Union is sustained in part and denied in
part;

2. The Discharge is set aside and the Gievant shall be
reinstated as an ACOw th the Departnment of Public Safety
wi thin 60 days or sooner fromthe date of the notarization of
this deci sion and awar d,

3. Notw thstanding any |aws, rules, contract terns, or
enpl oynent policy, the Gievant nust obtain a nedical rel ease
to return to work prior to reinstatenent;

4. Upon reinstatenent, the Gievant shall be placed upon
probation for a period not to exceed SIX (6) Months fromthe
date of reinstatenent;

5. The Enployer shall NOT be permtted to assign the Gievant to

a permanent work position at ..... | ocated at ..... , State of

-10-



Hawai i, for a period of up to ONE (1) year fromthe date of

reinstatenent. This Order does not preclude the Gievant

fromentering ..... or the Enployer from assigning the
Gievant to a tenporary work position at ..... or for any
energency situation arising at ..... or for security and/or
transportation of inmates to and from...... Further, the

Gievant may elect to waive or void this Paragraph 5 inits
entirety without affecting any other portion or paragraph of
this Decision and Final Award, provided the Gievant signs
and dates a witten waiver or statenment acknow edgi ng that
she wi shes to waive or void Paragraph 5 as part of the Order
in this Decision and Fi nal Award;

Not wi t hst andi ng any worker's conpensation benefits to which
the Gievant mght be entitled to under Chapter 386, HRS, the
Gievant is NOT entitled to any Back Pay or any ancillary
enpl oyment benefits, including but not limted to fringe
benefits, seniority benefits, retirenment credits, vacation
and sick | eave benefits, from..... until reinstatenent;

The records and files pertaining to this matter may be
retained in the Grievant's personnel records;

This award is in full and final determ nation of all clains
submtted to the arbitration. Al clains not specifically
addressed are deened deni ed.

The Arbitrator shall retain jurisdiction over this matter in
order to assist the parties in the interpretation,

application, and conpliance with this decision.

-11-



ORDERED t his 28th day of June, 1999.

/'S LOUI'S M CHAEL CHI NG ARBI TRATOR

STATE OF HAWAI | )

. SS.
Cl TY AND COUNTY OF HONOLULU )

On this 28th day of June, 1999, appeared LOU S M CHAEL
CHI NG, to ne personally known to be the person described in and
who executed the foregoing instrunent and acknow edged that he

executed the sane as his free act and deed.

Notary Public, State of Hawaii
My Commi ssion expires: 4-18-2001
Justine C. Cavrico
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